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PEOPLE CHANGING THE WORILD



 
Jerusalem, 30th of June 2009
OPERATION CAST LEAD

1. The Gaza Strip is an occupied territory

The military operation Cast Lead launched by Israel Defence Forces (IDF) on 27 December 2008 was part of the continued international armed conflict between the State of Israel and the Palestinians living in the Gaza Strip, a territory occupied by Israel in 1967. Despite the 2005 withdrawal of Israeli ground troops from Gaza Israel continues to de-facto control its borders, including the movement of people
, goods, and money, and essential governmental services such as water, electricity, fuel, communication systems, tax and customs collection, and even the population registry. Yet, Israel maintains that this part of the occupied Palestinian territory (oPt) is no longer occupied as a result of its unilateral disengagement from the Gaza Strip in 2005 and, therefore, bears no obligation towards its civilian population under international humanitarian law as an Occupying Power.

Legally speaking, for the Gaza Strip to remain occupied by Israel there is no need for actual Israeli “boots on the ground”. It is sufficient for Israel to be in effective control of Gaza, with the ability to enter at will.
 Article 42 of the Hague Regulations of 1907 provides that a “territory is considered occupied when it is actually placed under the authority of the hostile army. The occupation extends only to the territory where such authority has been established and can be exercised.”
 Moreover, contemporary jurisprudence provides for the test of “effective control” in determining whether a territory is occupied or not, a test which has been confirmed by several international tribunals and courts decisions, including the International Criminal Tribunal for the former Yugoslavia, which ruled that one of the guidelines for determining occupation was whether “the occupying power has a sufficient force present, or the capacity to send troops within a reasonable time to make the authority of the occupying power felt.”

This legal position has been reiterated and reaffirmed by the UN in a number of its Security Council resolutions, the last of which during “Operation Cast Lead” itself, where the Council stressed that ”the Gaza Strip constitutes an integral part of the territory occupied in 1967 and will be a part of the Palestinian state,” 

2. Forcible action lawfully taken in self-defense must meet four requirements (jus ad bellum)

On December 27, 2008, Israel launched an attack on Gaza in response to Qassam rockets being fired from the Gaza Strip into southern Israel. On 27 December 2008, Israel’s representative to the United Nations sent a letter to the Secretary-General and President of the Security Council which, invoking Article 51 of the UN Charter, claimed that Operation Cast Lead was action taken in self-defence. The question at hand is if this was a lawful measure taken in self-defense by Israel under Article 51 of the UN Charter.
Self defense is an exception to the prohibition of the use of force against the territorial integrity or political independence of a State which is contained in Article 2(4) of the UN Charter. Article 51 confines self-defense to when an armed attack has taken place. An “armed attack” is a narrower concept than that of “force”. When the legality of a forcible measure allegedly taken in self-defense is analyzed, four questions must be examined: 1.Did the launching of rockets from the Gaza Strip amount to an “armed attack” for the purposes of Article 51? 2. Was the actor who launched these rockets an actor under international law?  3. Were the measures taken in self-defense necessary? 4. Were the measures taken in self-defense proportionate to the aims which the acting State sought to achieve?
1. The definition of “armed attack” for the purposes of Article 51: In the Nicaragua Case, the International Court of Justice drew a distinction between the gravest forms of the use of force which constitute an armed attack, and other less grave forms which do not amount to an armed attack.
 In the Oil Platforms Case, the International Court reaffirmed this distinction
. The ICJ however has not established criteria to evaluate whether a specific act of violence reaches the threshold of an armed attack.
In the case of the rockets fired from Gaza into southern Israel, the initial question is whether this pattern of conduct can be said to amount to an armed attack. It is submitted that the rockets fired on Israel, not only since the end of the cease fire on December 19 2008, but also over the period since the Israeli withdrawal from Gaza in 2005, do constitute an armed attack.
According to the so-called accumulation-of-events theory 
, a state, confronted with a series of minor attacks, each one of which if analyzed separately would not amount to an armed attack, still has the right of self-defense in the light of the whole of these attacks taken together. Provided that they form a coherent pattern of conduct, the attacks could be considered as one continuing armed attack. This pattern may also include anticipated future attacks. Operation Cast Lead was presumably, at least in part, a measure taken by Israel to forestall future attacks on Israeli territory from Gaza. The attacks on Israel from the Gaza Strip are indiscriminate (see below) and strike the civilian population, as well as civil infrastructure. Because of their bluntness as a weapon, their consequences cannot be predicted. Their range has gradually expanded and is now threatening a million Israeli citizens in the south. The range may still be further expanded and may soon threaten more central parts of the country with larger population concentrations. If not the attacks from Gaza that already have taken place on southern Israel, analyzed separately, amount to an armed attack - at least the coherent continuum of attacks over time, especially when future attacks with more disastrous results are taken into account, do.
2. The actor: To qualify as an armed attack that would activate the right to self-defense, the act has to have been carried out by a State, or by a non-State actor whose acts are attributable to a State
. The acts of para-Statal entities, which exercise elements of governmental authority in place of State organs, could conceivably qualify as an actor for the purposes of international law
. It has been suggested that the international community has recognized a right to use force in self-defense targeting non-State actors in foreign territory, where that foreign State cannot be relied on to prevent or suppress terrorist activities
. Israel justified its attack on Hezbollah, on Lebanese territory in 2006, on this ground. 

However, in the case of Gaza, the armed attacks do not emanate from another State’s territory. The attacks arise from occupied territory. As the International Court of Justice ruled in the Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory advisory opinion
 in 2004, Israel cannot rely on a plea self-defense under Article 51 of the UN Charter against an armed attack that originates in territory it occupies. This is because that territory legally is already is under Israel’s control, and this distinguishes the situation from, e g, the coalition intervention in Afghanistan in 2001 or Israel’s intervention in Lebanon in 2006.
3. Israel may, however, claim a state of necessity. Necessity can be invoked only if it is the "only way for the State to safeguard an essential interest against a grave and imminent peril"
. While it is not clear from statements made by Israeli officials what were the specific goals of Operation Cast Lead – for example, whether this was to effect regime change and end Hamas rule in Gaza, or to stop the launching of rockets - it is also not certain that the massive bombardment of the Gaza Strip was the only way to tackle the threat to the citizens of southern Israel.
4. Action taken under the plea of necessity must also fulfill the test of proportionality. In the Nicaragua case, the ICJ stated that the extent of force used in self-defense has to be commensurate with the initial violation to which it responds. The overall death toll and harm done to civilians during the entire Operation Cast Lead must be compared with the military goal sought. 

3. Violation of the principle of distinction

Regardless of whether launching Operation Cast Lead was legal or not, the IDF as the armed forces of a State, and Hamas fighters as members of a non-State armed group, have to abide by international humanitarian law as well as human rights law. The principle of distinction requires combatants to aim all their attacks at legitimate targets – that is, only at enemy combatants or objects that effectively contribute to the enemy military action and offer a definite, concrete and direct military advantage. Civilians must never be the target of attack. 

Clearly the general public in the Gaza Strip are civilians, even if they are located in proximity to ammunition stockpiles or Hamas fighters. This does not mean that all Gazans take part in the hostilities. Intentionally targeting civilians, not taking direct part in hostilities, is not merely a breach of IHL but constitutes a war crime.
 Similarly, not all public buildings under Hamas rule are legitimate military targets: such a general claim cannot be made in the abstract divorced from the actual circumstances of a specific military operation. This is evident from the terms of Rule 8 of the International Committee of the Red Cross’ study on customary international humanitarian law, which provides:

In so far as objects are concerned, military objectives are limited to those objects which by their nature, location, purpose or use make an effective contribution to military action and whose partial or total destruction, capture or neutralisation, in the circumstances ruling at the time, offers a definite military advantage.

Rule 9 provides that civilian objects “are all objects that are not military objectives”. As the identification of the latter is dependent, inter alia on “the circumstances ruling at the time” of the attack, on its face, the massive destruction seems to be part of a policy of targeting every symbol of Hamas rule rather than upholding the legal requirements

The current IDF military policy seems to have considered the entire population, and its property, as belonging to the Hamas movement, as expressed by Brigadier General Dan Harel, Deputy Chief of Staff of the IDF when announced that the IDF is “… hitting not only terrorists and launchers, but also the whole Hamas government and all its wings […] After this operation there will not be one Hamas building left standing in Gaza, and we plan to change the rules of the game.”
  This policy amounts to the collective punishment of the entire Gaza population and constitutes forbidden retaliation against protected persons and is considered unlawful belligerent reprisal against protected persons under the Geneva Conventions and customary international law.
 Therefore, Israel as party to this conflict, and also as the Occupying Power, is prohibited from taking any belligerent reprisals against the civilian population of the Gaza Strip and even against Hamas fighters when captured.

IHL provides special protection to children
 and expectant mothers
 (the wounded and sick, as well as the infirm and expectant mothers, must be the object of particular protection and respect
, and belligerents must endeavour to conclude agreements for the removal from besieged or encircled areas of the wounded, sick, infirm, elderly, children and maternity cases, and for the passage of medical personnel and equipment to such areas
.) Since Gaza has relatively high ratio of children under 15 (around 45%) special care should have been taken by the IDF regarding children. As it seems, no such special care is provided by the IDF, which is a violation of the laws of occupation.

4. Attacks on medical personnel and the evacuation of the wounded

During an armed conflict, medical units and personnel must be respected and protected 
 and their work facilitated by the opposing forces. The targeting of medical personnel and ambulances is prohibited, unless proof is given in every individual case of the direct participation of medical personnel in hostilities and that medical vehicles are being used to commit acts harmful to the enemy.
 Civilian hospitals must in no circumstances be the object of attack, but must be respected and protected.

During Operation Cast Lead, Israel claimed that Hamas abused ambulances for non-medical and hostile purposes. Such misuse is absolutely prohibited and would constitute a violation of international humanitarian law. However proof of such alleged abuse was not given by the IDF. Even if misuse does occur, it does not justify a blanket prohibition of the movement of ambulances and medical staff or attacking them when they are acting and being used lawfully.
Parties to the conflict are under the duty to facilitate steps taken to search for the dead and wounded. One ICRC report 
 suggests that the Israeli forces prevented the International Committee of the Red Cross and Palestinian Red Crescent Society from accessing badly wounded and dead civilians for several days. Unless Israel can show that military considerations did not allow access, it is a violation of Article 16 of the Fourth Geneva Convention as well as customary international humanitarian law. 
 The three-hour cessation of hostilities by Israel, the so-called “humanitarian pauses”, which began on January 7 for the distribution of aid and evacuation of wounded were not enough to address these dire humanitarian needs.
The Israeli High Court of Justice has ruled on the issue of protection of medical facilities and personnel as well as the issue of evacuation of wounded
.  In that case, the petitioners claimed that Israel had violated its obligations under IHL by targeting medical crews, firing at ambulances and delaying the evacuation of wounded. The petitioners also brought evidence to this extent. The Court ruled that the law of international armed conflict was applicable, together with occupational law, during Israeli incursions when there is a presence of “boots on the ground”. The Court acknowledged that the law applicable was not disputed; medical teams are protected. However the protection of medical teams is not absolute. The question at hand was whether the Israeli attacks on medical personnel and facilities, as well as the delayed evacuation of wounded, were justified when balanced with security considerations and military necessity, in other words, if Israel had fulfilled its duties under International Humanitarian Law. Eventually the Court accepted the State’s claim that the attacks and delayed evacuation were justified because in some cases ambulances had been used in bad faith while in other incidents collateral damage had resulted from nearby fire.
5. The burden of proof on the attacking army is heavy when attacking civilians who are alleged to have taken a direct part in hostilities

Civilians cannot be targeted, except for such time they are taking direct part in hostilities
. There are three constitutive elements which determine whether a civilian is taking a direct part in hostilities and thus loses his immunity from attack, namely:

· Hostilities

· Direct participation

· The time frame, “for such time as…”

“Hostilities” means hostile acts, with or without the use of a weapon. These are acts which by their nature and purpose are intended to cause actual harm to the personnel and equipment of the opposing armed forces. 
 

“Direct participation” amounts to more than just supporting and assisting the general war effort. It is however more broadly defined than only combat and activity in military operations.

The question regarding the time frame concerns the period during which a civilian who takes an active part in hostilities remains a legitimate target. The general rule is that while a civilian is engaged in the hostile act he can be attacked.  There is no clear definition of the beginning and the end of the period of engagement in hostilities. The ICRC has argued that such civilians also are legitimate targets while preparing for, deploying, and returning from the hostile act
. In addition, members of armed groups who have combat functions, in for example Hamas’ military wing, are legitimate targets for the duration of their membership. If a person is a member of Hamas but is not part of its military wing, this is not enough to make that person a legitimate target under international humanitarian law.
The ICRC
 has formulated three cumulative requirements to govern the notion of direct participation in hostilities: (1) Threshold of harm: the act must be likely to inflict harm on the military operations of the other party, or on protected persons or property. (2) A direct causal link between the act and the harm, or between a coordinated military operation of which the acts an integral part, and the harm. (3) Belligerent nexus: the act must be specifically designated to cause the harm in support of one party and to the detriment of the other.

The ICRC gives the following examples. (1)  Driving an ammunition truck: the delivery by a civilian truck driver of ammunition to an active firing position at the front line would almost certainly be regarded as direct participation in hostilities. Transporting ammunition from a factory to a port for further shipping, on the other hand, is too remote to cause harm directly (even if the ammunition itself is a legitimate target). 
 (2) Voluntary human shields:  where civilians voluntarily and deliberately position themselves to create a physical obstacle to the military operations of a party to the conflict, they could directly cause the harm required to qualify as direct participation in hostilities. However, in most cases such as air strikes, they do not create such a physical obstacle. The very fact that voluntary human shields are in practice considered to pose a legal – rather than a physical – obstacle to military operations demonstrates that they are recognized as protected against direct attack or, in other words, that their conduct does not amount to direct participation in hostilities. The fact that some civilians abuse their legal entitlement to protection against direct attack in order to shield military objectives does not mean they lose their protection as civilians.
 (3) Individual self-defence: harm caused as the result of acts of individual self-defence taken against soldiers of an attacking army exercising violence prohibited under international humanitarian law, for example by attacking civilians, lacks the belligerent nexus, the intent to support one party to the conflict, necessary to qualify this action as a direct participation in hostilities. It is purely an act of individual self-defence and does therefore not turn the civilian into a legitimate target.
 (4) Intelligence gathering: an act need not itself directly cause the required threshold of harm to qualify as direct participation in hostilities. The requirement of direct causation would still be fulfilled if the act constitutes an integral part of a concrete and coordinated tactical operation that directly causes such harm. Intelligence gathering is one such example
.
Also the Israeli High Court of Justice in the Targeted Killings case
 categorized intelligence gathering, transportation of fighters and planning of attacks as acts which amounted to direct participation in hostilities. The High Court also gave examples of activities which do not reach the threshold of direct participation and therefore do not entail the loss of civilian immunity. These include: general support, monetary aid, the selling of food and medicines, acting as an involuntary human shield, and distributing propaganda.

All these elements thus have to be weighed together to determine whether a civilian may be considered a legitimate target. Civilians who do not fulfil the requirements of taking a direct part in hostilities continue to be protected persons under international humanitarian law and must never be the object of an attack. Hamas political leaders can thus be targeted only if they are involved in the planning or execution of military actions. There is a presumption that law enforcement officers, even if they are armed and in uniform, are civilians
. Civilian policemen that do not engage in hostilities against the occupying power must therefore not be targets of attack.  The attack on the Gaza police cadets on 27th December 2008 was thus illegal, unless Israel can show that they as individuals were active members of armed groups with combat functions.

According to the Israeli High Court of Justice in the Targeted Killings case, three procedural prerequisites need to be examined before targeting a civilian who is taking a direct part in hostilities. The available evidence seems to indicate that the IDF did not follow these requirements during Operation Cast Lead.  The High Court ruled that: first, information which has been most thoroughly verified is needed regarding the identity and activity of the civilian who is allegedly taking a direct part in the hostilities. Second, a civilian taking a direct part in hostilities cannot be attacked at the time as he is doing so, if a less harmful means can be employed, such as an arrest. On 1 January 2009 the Israeli Defence Minister, Ehud Barak ordered the establishment of a new detention facility in the outskirts of the Gaza Strip called "Sde Teman". The establishment of this facility indicates the existence of a less harmful alternative. Third, if harm will result not only to a civilian directly participating in the hostilities, but also to innocent civilians nearby, the harm to them is collateral damage which must withstand the proportionality test.

6. Human shields should also be counted when considering the proportionality of collateral damage, especially in involuntarily cases and in air warfare

Gaza is a very densely populated territory. While it is not illegal to attack a densely populated urban area, it places a higher burden of distinction and proportionality on the attacker. The mere presence of fighters in an urban area does not imply that the whole urban area becomes a legitimate target. The issue is further complicated by the existence of voluntary and involuntary human shields. Fighters mix with the civilian population and find shelter in civilian buildings.  By using human shields, Hamas put the population further at risk and increased the likely toll of civilian death and injury.
Both parties to a conflict must respect the principles of distinction and proportionality. Customary international law provides specific obligations on both parties to a conflict to take basic precautionary measures against the effects of attacks, such as removing the civilian population from the vicinity of military objectives and avoiding locating military objectives within densely populated areas.
 These obligations are also set out in Article 58 of Additional Protocol I.

Indeed the use of human shields by Hamas is a breach of customary international humanitarian law which may also amount to the commission of a war crime.
 It is important to note that Israel was not required to refrain from attacking Palestinian combatants simply because they chose to hide behind civilians
. However, it did place a higher burden of distinction and proportionality on Israel. At all times, human shields continue to retain their status as civilians and should be counted as such under the consideration of the need to minimize harm to civilians according to international humanitarian law. This is especially important when aerial warfare is the chosen means of attack. Israel's actions cannot be justified as being proportional when the expected risk to civilians is disregarded, even to those who were voluntarily acting as human shields. Israel had the duty to respect the rules of international humanitarian law even when the other party to the conflict did not. Hamas’ failure to observe the rules of international humanitarian law did not constitute a legitimate reason for Israel to disregard the rules of distinction and proportionality.

According to the same rules, it is also forbidden for the Israeli army to use Palestinians as human shields in combat areas. Ordering civilians to enter buildings thought to be booby-trapped or to use buildings where civilians remain sheltered as military posts in order to avoid return fire, are acts prohibited by international humanitarian law. The Israeli High Court of Justice has also ruled that the use of human shields by the Israeli army is prohibited
. 

7. Proportionality: attacks that are expected to cause excessive incidental loss to civilian life or property in relation to the concrete and direct military advantage anticipated is prohibited

Proportionality is measured by the expected harm to civilians as well as the harm already caused against the military objective sought. Under this principle of proportionality, any attack that is expected to cause incidental loss of civilian life, injury to civilians or damage to civilian objects, which would be excessive in relation to the concrete and direct military advantage anticipated, is prohibited.
 Indiscriminate and disproportionate attacks constitute war crimes, where they result in wilful killing and extensive unlawful destruction of property, as such attacks may amount to grave breaches of the Fourth Geneva Convention, entailing individual criminal responsibility for those who planned, ordered or executed such operations.

Although the calculation of legitimate collateral damage is not easy, the immediate outcome of the IDF air attacks during the first days of Operation Cat Lead demonstrated that, as could reasonably have been expected, Gaza's high population density resulted in a high toll on civilian lives. These special circumstances did not seem to be taken into consideration, either during in the planning phase of the operation, or immediately after the high numbers of deaths and injuries became apparent.

The bombing of any residential civilian house, even when the IDF's claims that the house served as a large munitions warehouse and as a war room and therefore such houses are legitimate military targets, cannot be legally justified if the expected civilians’ deaths and injuries are high. Any attacks against a legitimate military target is illegal and prohibited under customary international law if it “may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or combination thereof, which be excessive in relation to the concrete and direct military advantage anticipated” 
 and it constitutes a war crime uunder the Statute of the International Criminal Court
.

Israel may argue that the expression “military advantage” refers to the advantage anticipated from its “Operation Cast Lead” as a whole and not only from isolated or particular parts of the attack. In this case, Israel would be invoking the relevant provision in the ICC Statute which refers to the civilian injuries, loss of life or damage being excessive “in relation to the concrete and direct overall military advantage anticipated” (emphasis added),
. This is contrary to States’ practices to the ICRC position that “the addition of the word ‘overall’ to the definition of the crime does not render a change in the existing law.”

8. Israel is under the obligation to take special precautions in and during attacks

The rule of proportionality forbids excessive damage to civilian targets in relation to the expected military need. In addition to applying these rules, the State launching an attack has a duty to take all feasible precautions to minimize incidental deaths of and injury to civilians and damage to civilian property. This can be done by choosing technology that causes the least civilian damage or by choosing a time of attack when fewer civilians are present in the target area. Effective warning must also be given of attacks affecting the civilian population, unless circumstances do not permit the attacker to do so.
  Warnings to the civilian population about an impending attack must be effective. The violation of the principle of precautions in attack is also a violation of international customary humanitarian law.

In Operation Cast Lead, it was possible for Israel to give warnings. It made radio broadcasts, phone calls, dropped leaflets and used a method called “roof-knocks”, which was causing a minor explosion on a chosen target before the real impact occurred. Leaflets and phone calls qualify per se as effective warnings. The practice of “roof-knocks” is more questionable as a method of giving an effective warning. It is not necessarily a message that the civilian population at the receiving end will understand. For the warning to be effective it has to be clearly understandable, otherwise the warning is rendered meaningless. Israel has the burden of proving that such a controversial method indeed is effective.
However, the radio broadcasts, leaflets and phone calls were not as effective as they should have been. Civilians received phone calls but were not provided enough time to leave their houses. In addition, there were not enough safe places to which civilians could flee. If the warning creates a situation where civilians evacuate buildings without having a safe alternative refuge, it is not effective. General warnings, such as “all buildings containing ammunition and weapons will be destroyed” cannot be considered effective if it is not known to the civilian residents that their building was being used for such a purpose. The same is true for blanket non-specific warnings, without area or time specification. An abundance of warnings can challenge their effectiveness. If, in many cases, the warnings are not followed by an attack, the civilian population may start to doubt the warnings. This can lead to a situation in which the civilian population begins to ignore warnings, which thus are rendered ineffective.
During Operation Cast Lead, however, it seems that many residents of Gaza did respond to the warnings and sought refuge in schools which served as temporary shelters, some of which were registered
 with the IDF prior to Operation Cast Lead. However, safe places were not respected, schools serving as temporary shelters were attacked
.  Customary international law specifically prohibits attacks “against a zone established to shelter the wounded, the sick and civilians from the effects of hostilities”
. If places of alternative refuge themselves are bombed, the general effectiveness of warnings can be severely questioned. After issuing so many warnings, Israel must have been aware that civilians were seeking shelter outside their homes, especially in the light of the Israeli control of the air space and its capacity to make observations from the air. Israel should therefore have had a heightened awareness of the civilian presence in temporary shelters such as the schools, which should not have been made objects of attack.
Even if effective warnings have been given, this cannot justify disproportionate bombing (see also above, paragraph 7, regarding proportionality). Civilians who choose to stay behind in spite of the warnings have to be included in an analysis of expected collateral damage. The attacker is still bound by the principle of proportionality and has to minimize injuries to the civilian population. It can even be argued that if a warning has been given that a building is about to be bombed and civilians are not seen leaving the building, the attacker has an increased duty to assume that civilians are still inside, which should be considered when calculating the legality of collateral damage - and possibly lead to the conclusion that the operation should be aborted. This would be in accordance with Rule 19 of the ICRC Customary international humanitarian law study which provides:
Each party to the conflict must do everything feasible to cancel or suspend an attack if it becomes apparent that the target is not a military objective or that the attack may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the concrete and direct military advantage anticipated.

9. Systematic, extensive and wanton destruction

The Israeli claim that "anything affiliated with Hamas is a legitimate target"
 has lead to a high toll of civilian deaths and injuries and the destruction on a large scale of civilian objects, spreading terror among the civilian population in the Gaza Strip and leaving them with the feeling that there is no safe haven from attack. It is submitted that the scale of the destruction, coupled with the policy that everything connected to Hamas is a legitimate target, constitutes extensive destruction, not justified by military necessity, carried out unlawfully and wantonly. Such destruction of civilian property not justified by military necessity is a grave breach under the Geneva Conventions,
 prohibited under customary international humanitarian law,
 and constitutes a war crime in international armed conflicts.

A recent statistical report entitled “Cast Lead Offensive in Numbers”
 by Al Mezan Centre for Human Rights in Gaza published on Sunday 14 June 2009, presents figures on the persons killed and property destroyed by the IDF during its recent military “Operation Cast Lead” –the report is currently available only in Arabic but will be circulated in English soon—put the number of the different residential houses that were destroyed or damaged at an alarming figure of 11,122 houses in the areas of northern Gaza, Gaza City, Deir El-Balah, Khan Younis, and Rafah, of which 7.176% (799 houses) were inside the different refugee camps in those areas. The damage caused to houses ranged from total destruction (23.62%, 2627 houses) to partial destruction (76.38%, 8,495 houses) using different types of means and methods by the IDF. The report also presents in detail the harm and damage inflicted upon other sectors of the civilian life in the Gaza Strip, such as harm to agricultural lands, farms, equipment, and produce, in addition to the harm to cattle and poultry.

According to the report, the harm is not limited to private property, but extends to public buildings and installations throughout the Strip, including Palestinian ministries, governmental buildings, banks, police stations, medical facilities, political headquarters, NGO buildings, and religious sites. The industrial sector also was severely damaged, which besides the physical damage inflicted thereupon, has also lead to a sharp drop in the number of employees in that sector. The commercial sector also had its share of the destruction and losses resulting from the massive Israeli attacks on the Gaza Strip during “Operation Cast Lead.”

10. The illegal use of weapons

According to reports by media and human rights organizations, which where later confirmed by the IDF, on January 4 the IDF employed white phosphorus (WP) bombs in Gaza, creating thick white smoke to cover its advance into Gaza City and the Jabalia area. 
 Consequent injuries to civilians have been reported. If used against humans, WP can inflict serious injuries and death by causing burns and suffocation. 

Although WP is not a prohibited incendiary weapon under the 1980 United Nations Convention on Certain Conventional Weapons its use is limited by the IHL principles of distinction, proportionality and precautions in attack. Even if the weapon used by the IDF was not WP, any similar type of weapon that has similar effect is also forbidden. Since it was used in proximity to civilian populated area, it became a weapon that could not have been directed at a specific military objective and was therefore forbidden under the principle of distinction and the rules of customary international law which prohibits the launching of any indiscriminate attack
 “which employ a method or means of combat the effect of which cannot be limited as required by international humanitarian law.”

The IDF, who admitted using two different types of munitions containing WP in its attacks on the Gaza Strip,
 also violated its obligation to take precautions in attacks when choosing and using such weapon under such circumstances. According to the IDF, and as a precautionary measure, as of 7th January 2009, “the IDF would cease to use the munitions containing larger quantities of phosphorous (i.e. those not used for smoke screening),” 
 which means that other munitions containing WP would still be used by the IDF at that time of the decision.
11. Israel’s Blockade of Gaza and Humanitarian Assistance

Gaza’s civilians faced and are facing shortages of food, water, cooking gas, fuel and medical care not only as a result of Operation Cast Lead, but also as a result of Israel’s blockade preceding that operation. Electricity supply is limited, which has adverse consequences for the functioning of the hospitals as well as the water and sewage pumps which are vital for the sanitary situation. UN agencies’ food distribution operations are hampered by Israel. Many of those whose medical needs cannot be met by Gaza hospitals have been unable to access medical care in East Jerusalem, the West Bank, Israel, Egypt, and Jordan. According to a World Health Organization (WHO) report on access to health services for Palestinian people issued in April 2008 by the, five Palestinian patients in critical conditions died while waiting to exit the Gaza Strip as a result of “the deterioration of access for health patients who need to be referred outside of the Gaza Strip to receive the appropriate medical treatment.” 
 Some of these patients with referrals for medical treatment outside of Gaza are required to undergo a GSS interrogation as “an integral part of the decision-making process regarding their request for an exit permit,” and “a violation of the Fourth Geneva Convention and the UN Convention Against Torture, as well as criminal law.”

Humanitarian law provides that Israel as an occupying power must ensure the safety and well-being of the civilian population
. In particular, an occupying power must bring in the necessary relief where the resources in the occupied territory are inadequate, and permit and facilitate the provision of humanitarian relief. Non-State actors must also abide these obligations vis-à-vis the people under their control. This is apparent from the fact that Rules 55 and 56 of the ICRC Customary International Humanitarian Law study, which deal with humanitarian relief, apply equally in non-international as well as in international armed conflicts: the term “parties to the conflict” in these Rules must therefore encompass non-State actors. If the occupied population is inadequately supplied, the occupying power then has an obligation to agree to relief distribution by humanitarian organizations. These relief schemes must be facilitated by all means by the occupying power, including the provision of free passage and guaranteeing the protection of the consignments
 . It should be noted that this authorization to allow relief schemes to operate does not relieve the occupying power of any of its responsibilities to provide humanitarian aid.

During hostilities, medical staff and medicines, as well as essential food stuff and clothing for children and pregnant women, must be given free passage.
 The parties of the conflict must allow the rapid and unimpeded passage of vital goods to the civilian population if the territory is not sufficiently provided for
. Humanitarian relief workers and medical personnel must never be deliberately attacked
. Under international humanitarian law, the parties to a conflict must guarantee the safety of humanitarian relief personnel and ensure the freedom of movement essential to the exercise of their functions. Their movement can be restricted only temporarily for reasons of imperative military necessity 

It has been reported that Hamas occasionally has diverted or delayed relief distribution
. This is a violation of international humanitarian law. Such violations do however not provide a general justification for Israel to deny access of humanitarian assistance. Israel is, however, allowed to take steps to control the content and delivery of humanitarian aid, such as to ensure that consignments do not include weapons
.

Blockades that deprive the civilian population of resources necessary for survival must not be imposed. It is prohibited to use starvation of the civilian population as a method of warfare
. In its commentary to the customary prohibition on the use of starvation of the civilian population as a means of warfare, the ICRC Customary international humanitarian law study notes that the legality of siege warfare is disputed, and that while Israel supports the legality of sieges, its Military Manual states that the inhabitants of a city under siege must be allowed to leave should they wish to do so.
 This is not a choice offered to the residents of Gaza by the IDF.

Serious violations of international humanitarian law that are committed with criminal intent are war crimes.
 War crimes related to humanitarian assistance include: making medical personnel, units or transport the object of attack; making persons involved in humanitarian assistance the object of attack; using the starvation of civilians as a method of warfare by depriving them of objects indispensable to their survival, including by impeding relief supplies. Withholding humanitarian supplies can also be seen as imposing a collective punishment, which is illegal under Article 33 of the Fourth Geneva Convention and also customary international humanitarian law,
 if there is a punitive intent.

The Israeli High Court of Justice has on two occasions ruled on the issue of Israel’s compliance with its obligation to provide humanitarian assistance to Gaza. In the first case,
 regarding the legality of cuts in the supply of fuel and electricity to Gaza, the High Court took the position that Gaza is no longer occupied by Israel. Thus the High Court accepted the State’s claim that it had no obligations under occupation law - such as caring for the general welfare or public order. Nevertheless, the Court held Israel responsible for certain “basic (or vital) humanitarian needs”. The Court ruled that these existing obligations stem from the degree of control Israel exercises over the border crossings, and from the situation created after years of Israeli military control in the area, as a result of which Gaza is almost totally dependent on Israel for its electricity supply. The amounts of electricity and fuel provided in the case were not so small that they were in violation of these “vital humanitarian needs”. This High Court of Justice ruling has been criticized for not presenting a well founded rational for its conclusions
.The notion of “basic (or vital) humanitarian needs” employed by the High Court in this case appears to be an invention by the Court. If the Gaza Strip remains occupied, fulfilling the so-called “vital humanitarian needs” is not enough for an occupational power. On the other hand, if Gaza is not occupied, Israel would only have the obligation under customary law
 to allow and facilitate rapid and unimpeded passage of all relief consignments, equipment and personnel. The civilian population is entitled to receive humanitarian relief
. Also in the second case 
, the Court accepted Israel’s claim that it was fulfilling its humanitarian obligations, regarding the supply of electricity to the civilian population during Operation Cast Lead.

12. Collective punishment

On 19 September 2007, the Israeli security cabinet declared the Gaza Strip a “hostile territory” and decided to cut off electricity and fuel supplies in response to Palestinian armed groups launching Qassam rockets towards southern Israeli towns. Commenting on the cabinet’s decision, Israeli Foreign Minister Tzipi Livni said that the fuel cuts were aimed at pressuring Palestinian militants in Gaza to stop firing Qassam rockets at Israeli communities close to the Gaza border. "The Palestinians need to understand that business is not usual, I mean there is no equation in which Israeli children will be under attacks by Kassam rockets on a daily basis and life in the Gaza Strip can be as usual," she said.

The decision has been criticized by Palestinian and Israeli human rights groups for imposing “indiscriminate punitive steps” 
 on the protected civilian population in Gaza in contradiction to IHL, and on 24th January 2008, the United Nations Human Rights Council condemned Israel for the 15th time in less than two years for the human rights violations emanating from its military attacks and incursions in the occupied Palestinian territory, particularly in the occupied Gaza Strip, “[r]ecognising also that the Israeli siege imposed on the occupied Gaza Strip, including the closure of the border crossings and the cutting of the supply of fuel, food and medicine, constitutes collective punishment of the Palestinian civilians” (emphasis added)
.
Collective punishment “and likewise all measures of intimidation or terrorism” 
 is prohibited. The Fourth Geneva Convention clearly prohibits the occupying power from punishing a group for the actions of individuals if the group members are not jointly responsible. No protected person may be punished for an offence he or she has not personally committed, and “collective penalties and likewise all measures of intimidation or of terrorism are prohibited.”
 The 1977 Additional Protocols I and II to the Geneva Conventions of 1949 provide for fundamental judicial guarantees and they also prohibit the holding of individuals criminally liable for crimes they themselves did not commit, and at the same time they prohibit collective punishment “at any time and in any place”
. Also collective punishment of the civilian population is prohibited under customary international humanitarian law which Israel is bound by in all cases.

13. Qassam rockets

Since Israel’s disengagement from the Gaza Strip in August 2005, Palestinian groups, including Hamas, have launched thousands of rocket attacks on Israel. Palestinian organizations that fire rockets and mortar shells into Israel openly declare that they intend to strike Israeli civilians. Attacks deliberately aimed at civilians or protected objects as such are breaches of international humanitarian law and may amount to war crimes which attract individual criminal responsibility.

The attacks from Gaza on southern Israel, most notoriously on the city of Sderot, violate one of the most basic rules of international humanitarian law, the rule of distinction, which requires combatants to aim all their attacks at legitimate targets – that is, only at enemy combatants or objects that contribute to enemy military actions. One of the corollaries of the rule of distinction is a ban on the use of weapons that are incapable of being properly aimed only at legitimate targets. 
  The rockets and projectiles used in the attacks from Gaza are primitive weapons that cannot be aimed at specific targets. Their use is illegal even if directed against military targets since they are so imprecise that they endanger civilians in Gaza where they are fired from, as well as civilians in Israel into which they aimed.
In a number of cases, Palestinians have fired the rockets and mortar shells from civilian residential areas. International humanitarian law prohibits attacks from inside or near the homes of civilians, and the consequent use of civilians as human shields (see above).

14. Israel’s conduct raises the serious concern that its military forces committed war crimes

The methods Israel used in the military operation were highly problematic and have raised reasons to consider them as war crimes - violation of the principle of distinction, proportionality. There have also been violations of international humanitarian law such as collective punishment, disregard of the obligation to take precautions in and during an attack, disregarding wounded civilians and impeding their treatment, and lack of special protection of children.
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� Movement within the Gaza Strip is often disrupted and restricted as a result of Israel’s sporadic incursions into the Strip and artillery fire from positions along its borders with Gaza. Israel still controls a northern section of the Gaza Strip where it declared, in December 2005, a “no-go” zone (a buffer zone) by warning residents that they will be shot if found in that area.


� In the years 2006-2008, Israeli ground troops have entered the Gaza Strip on a regular basis. Israel also attacks Gazan targets from the air, and occasionally also from the ground outside of Gaza, and has several unmanned balloons constantly observing the population’s every move. In addition to ”Operation Cast Lead,” Israel during these years has launched large-scale military operations directed against the Gaza Strip such as ”'Operation Summer Rains” and ”Operation Autumn Clouds” in 2006, and ”Operation Hot Winter” in 2008.
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