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Israel’s destruction of cisterns due to the lack of building
permits in Area C of the West Bank
LEGAL BRIEF
Everyday, throughout the sections of the West Bank exclusively under Israel’s control (Area
C), rain water harvesting cisterns face administrative demolition orders from the Israeli Civil
Administration due to the lack of building permits. Cisterns are vital to the livelihoods of
marginalized Palestinian rural and herder communities in the West Bank who rely on them to
provide water for livestock, crops and sometimes for domestic water usage in the absence of
an adequate network connection. Since 2009, a total of 44 cisterns and rainwater collection
structures in Area C have been demolished, twenty of them between January and July of 2011.
Those demolitions have directly affected the lives of 13,602 Palestinians. Having lost their
access to water, 127 people have been displaced, including 104 children. The Diakonia IHL
Resource Centre weighs in on how this practice, in which thousands of Palestinians are directly
affected each year, stands in relation to International Humanitarian Law.
This legal brief focuses on the ongoing
destruction of Palestinian-owned rainwater
storage cisterns by the Israeli Civil
Administration (ICA)1 in Area C of the
West Bank, due to lack of building permits
(commonly referred to as “administrative”
destructions). The analysis is based on
international humanitarian law (IHL) with a
human rights perspective.
Initially, the brief highlights key legal aspects
of the Israeli planning regime in Area C. It
elaborates on the special legal status of cisterns,
and identifies the scope of prohibition against
their destructions under IHL. Lastly, it examines
the implications of inadequate planning for
and destruction of cisterns on the occupier’s
humanitarian and human rights obligations
towards the protected Palestinian population,
including the delivery of aid in Area C.

The practice of cistern destruction should
be seen in the context of others, such as
denial of access to, and exploitation of
natural resources including water2; the
restrictions of movement of Palestinians3;
the establishment of Israeli settlements4
and the construction of the Wall5
which continuously reduces available
space for Palestinian development and
construction in Area C6.
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Planning institutions and policies
do not serve Palestinian welfare
and are unlawful7
Systematic and widespread administrative
destruction of a range of civilian structures
in area C, including homes, schools and
cisterns, has been taking place since the end
of 1980s.8 Since 1971 and thereafter, the
Israeli military commander and the ICA have
significantly limited Palestinian representation
and participation in the planning process
through changing the local laws in the West
Bank.9 In contrast, settlers’ representation and
participation was established and guaranteed
by military orders, creating a separate
but unequal planning regime for Israeli
settlements. Beyond the institutional level, the
ICA has adopted planning policies in Area C
that substantially restrict areas permitted for
building Palestinian residential and livelihoodrelated construction. It often presents
insurmountable bureaucratic requirements for
plans and permit applications.10 According to
UNOCHA,

“in practice, the Israeli authorities
generally allow Palestinian construction
only within the boundaries of an Israeliapproved plan and these cover less than
one percent of Area C, much of which is
already built-up.”11
Eventually, the lack of Palestinian representation
and participation in the planning institutions,

alongside restrictive planning policies, has lead
to increased vulnerability of Palestinian civilian
structures to the constant threat of demolition.
Because of dire need for housing and civilian
infrastructure, many Palestinians are forced to
build without the requisite permits.
The institutional change introduced by the
Israeli military commander, and later by
the ICA, has violated both the obligation to
ensure the public order, safety and public life
of the protected Palestinian population, and
to respect the local planning law applicable
in the West Bank, according to articles 43 of
the Hague Regulations of 1907 and 64 of the
Fourth Geneva Convention of 1949 (IVGC).12 It
also violates Palestinians’ human rights, such
as the right to participate in public affairs13 and
the take part in the planning process as part of
the right to an adequate standard of living.14
Establishing separate but unequal planning
institutions for Palestinians and settlers does
not only reinforce the unlawful construction
of settlements (article 49 IVGC) and disregard
the special protected status of Palestinians
(article 4 IVGC), but also discriminates between
settlers and Palestinians in exercising their
basic rights through the planning process.15
The unlawfulness of the planning institutions
and their policies renders the exercise of
subsequent authorities, such as the destruction
of constructions that lack permits, including
cisterns, similarly illegal.

Cisterns are vital to the
livelihood of vulnerable
Palestinian communities in Area
C and should not be destroyed
Rainwater harvesting cisterns are vital to the
livelihoods of marginalized Palestinian rural
and herder communities in the West Bank who
rely on them to provide water for livestock,
crops and sometimes for domestic water
usage in the absence of an adequate network
connection.16 According to the UN Agriculture
Sector and the Water, Sanitation and Hygiene
(WASH) Cluster in the occupied Palestinian
territory, a total of 44 cisterns and rainwater
collection structures in Area C have been
demolished by the ICA since 2009 for being
built without a permit. Twenty of them have
been demolished between January and July
2011.17 Destructions included cisterns that
were privately constructed for civilian use or
part of humanitarian aid projects.

Cisterns, by definition, fall within the specifically
protected category of objects identified in
IHL as essential for the survival of the civilian
population. Those are defined in Article 54
of the First Additional Protocol to the Geneva
Conventions of 1977 (IAP). This also reflects
customary international law,18 based on which,
cisterns may either be considered as “drinking
water installations” or “irrigation works”. While
the prohibition against destruction of essential
objects under article 54 applies directly in
hostilities, it should nevertheless be also
followed a fortiori during occupation when the
occupier has alternative means of achieving
their military objectives other than through
demolition.
Therefore, article 54 IAP sets the ground
rule regarding essential objects vis-à-vis the
general rule prohibiting the destruction of
civilian objects according to article 53 IVGC
(as will be discussed in the next chapter).
According to article 54 essential objects that
are used solely by civilians during occupation
should never be destroyed.
Article 54 also sets the rule regarding the
application of administrative powers by the
occupier under regulation 43 of the Hague
Regulations.
Essential objects should not lose their special
protection due to enforcement of planning
laws. This is especially important in longterm occupation, when law and order powers
are frequently exercised. If law enforcement
arguments are used to justify the destruction
of essential objects, IHL safeguards for the
civilian population will be severely undermined
and, contrary to the welfare of the protected
population, amount to abusing the occupier’s
civil authority under regulation 43 of the Hague
Regulations.

The destruction of cisterns
cannot be justified under military
necessity
As mentioned above, destruction of any civilian
object during occupation is prohibited under
article 53 IVGC “except where such destruction
is rendered absolutely necessary by military
operations”.19
Only in case where essential objects, such as
cisterns, are also used for military purposes,
may the military necessity argument justify
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destruction during occupation. However,
while article 53 IVGC speaks of “military
operations”, article 54 sets a stricter test for
military necessity: permitted destruction is
limited to scenarios in which cisterns are used
as sustenance solely by the members of the
adversary’s armed forces, or at least in direct
support of military actions20.
Therefore, cisterns that do not amount to
legitimate military objectives should not be
destroyed. This is the case in destruction
due to lack of building permits. No military
justifications are argued by the ICA’s planning
institutions, thus rendering the destructions
unlawful.21
According to UNOCHA the majority of
these demolitions take place in areas where
communities have been living for extended
periods, which have been at some point
classified as closed military areas or are close
to settlements seeking expansion.22 However,
even if military necessity is implicitly invoked
in the permit application process, such as in
the cases of “closed military zones” or “firing
zones”, only evidence that supports the use of
those cisterns as legitimate military objectives
may justify their destruction. Such evidence is
not presented.
Additionally, any legitimate military argument
has to take into account the principle of
proportionality between the added value of
the destruction and the military advantage
sought. Here again, article 54 sets a stricter
test of proportionality. Even if cisterns directly
support the enemy’s military actions, their
destruction is prohibited if it expected to
“leave the population with such inadequate
food or water as to cause its starvation or force
its movement.”23
As a result of the demolition of the 44 cisterns,
13,602 people have been affected. In addition,
127 people have been displaced, including
104 children.24 Those affected are usually
among the most vulnerable in the West Bank
(as confirmed by poverty and malnutrition
rates) and include refugees, who have suffered
multiple displacements and dispossession in
the past.25
Therefore, destruction of cisterns is not only
reasonably expected to force Palestinian
movement, but such movement has been
actually documented. The destruction of
cisterns due to lack of building permits in
diakonia.se/ihl

Area C is absolutely prohibited under IHL as
it resulted in forcing population movement.
Forced transfer is prohibited under article
49(1) IVGC and may amount to a grave breach
under article 147 IVGC.
It should be noted that article 54 conditions
its application during hostilities with proof of
intent: “for the specific purpose of denying
them for their sustenance value to the civilian
population or to the adverse party”. That may
mean that in cases that such intent cannot
be proved, as in cases of collateral damage,
destructions may not be prohibited. However,
according to the ICRC “[m]ost military manuals,
however, do not indicate such a requirement
and prohibit attacks against these objects as
such”, therefore precluding the need to prove
any specific intent to define the destruction
as unlawful.26 In any case, adapting the
requirement to situations of occupation, it is
clear that administrative destruction based
on direct orders to demolish cisterns clearly
intends to deny the civilians from using and
relying on them as water resources.

Violation of the obligation to
protect the civilian population
and ensure its basic needs
Along the lines above, regardless of the
illegality of the destruction as such, its outcome
– the denial of humanitarian needs – violates
customary law obligations of the occupier
towards the protected population.
Denying civilians access to water resources is
a violation of the occupying power’s obligation
to administer the occupied territory for the
welfare of the population in accordance with
their needs and customs, based on article 43 of
the Hague Regulations. It is also a requirement
of the occupier, to the fullest extent of the
means available to it, to ensure that food27, as
well as means of shelter and other essential
supplies that are dependent on access to
water, are provided.28
Article 27 IVGC provides that “[p]rotected
persons are entitled, in all circumstances, to
respect for their persons, their honour, their
family rights (…)”.
Indeed, this obligation is subject to security
measures29 but, according to the ICRC, “what is
essential is that the measures of constraint they
adopt should not affect the fundamental rights

of the persons concerned.”30 Those rights, to
which Israel has committed as a signatory to
human rights conventions, apply also during
occupation.31 Within these conventions, the
right to an adequate standard of living includes
the right to food and water. In addition, access
to water is included within both the rights to
health and the right to life32.

Impeding aid in Area C
The ICA’s planning institutions do not take
into account the humanitarian objective
behind the construction of cisterns, and,
similar to individual applications, humanitarian
aid agencies and development organisations
are facing difficulties in obtaining building
permits for construction projects in Area C.
These difficulties result in delayed projects
and even project cancellation, as well as
reduced impact and higher costs for the
organisations.33 The permit regime, which
in fact replaces an adequate coordination
mechanism for the delivery of aid between
the ICA and aid organisations, amounts to a
genuine obstruction of the delivery of aid in
Area C.
The right of the occupier to prescribe the
technical arrangements for the construction
of cisterns cannot justify the long delays in
obtaining building permits, which practically
result in the denial of the basic need for water.
Those who are especially in need of water are
vulnerable groups to which the occupying
power owes special protection, such as

children, women, sick and wounded, disabled
and elderly.34 Above all, the exercise of legal
obligations in IHL and human rights law should
be carried out in good faith35 and in a manner
that will not undermine the rights of protected
persons in any way.36
Thus, beyond the illegality of the destruction
practice as such, the failure of the existing
coordination mechanism to allow rainwater
harvesting violates Israel’s obligations, as an
occupier of the West Bank, to agree on relief
schemes, as well as to allow and facilitate their
rapid and unimpeded delivery by all means at
its disposal.37

Quick Facts
Area C comprises 62% of the West Bank
313,000 Palestinians from 113 communities
are not connected to a water network38
42,000 Palestinians are ‘critically
vulnerable’, accessing less than 30
litres per, and facing at acute risk of
displacement39
441 communities in the West Bank have
access to or consume less than 60 litres of
water per capita per day40
44 cisterns and rainwater collection
structures in Area C have been demolished
by the ICA since 2009, 20 of these have
been demolished between January and July
2011, affecting 13,602 Palestinians and
displacing 127 (including 104 children)41

Does your organisation want to learn more about international
humanitarian law (IHL) in the Israeli-Palestinian Conflict?
Visit our website ‘An Easy Guide to International Humanitarian Law in the occupied Palestinian
territories’ at: http://www.diakonia.se/ihl - or contact us to set up a general or specialised legal
briefing by our legal advisors.
• Diakonia’s IHL Resource Centre offers briefings about the ongoing violations of international
law in the Israeli-Palestinian conflict and provides practical tools that help participants to analyse
the situation from an IHL-perspective.
• Briefings, normally lasting 1-2 hours, are given by Diakonia’s legal advisors for groups and
can also be arranged in combination with field trips in the West Bank. This gives participants an
opportunity to see various IHL violations first hand along with a legal advisor.
• Our briefings can be general or tailored to your needs. If your team wishes to focus on a specific
IHL topic ,such as area C, third- States responsibility, East-Jerusalem, the Wall, the settlements,
the blockade of Gaza, humanitarian assistance, Corporate Social Responsibility, the Jerusalem
Light Rail, house demolitions, property rights, education, administrative detention, the “buffer
zones”, natural resources and much more.
Contact us at: ihl_diakonia@palnet.com or at +972 (0) 2-5322972
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Endnotes
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©Pictures from the EWASH – Emergency Water, Sanitation
and Hygiene Group 2011

The Civil Administration of the West Bank is the civil
arm of the Israeli military responsible for the civil life of
the Palestinians in the West Bank since 1981. Its civil authorities extend to the fields of planning, infrastructure,
water, quarrying, electricity etc.
2
See, for example, B’Tselem’s report on the Jordan Valley and northern Dead Sea from May 2011 http://www.
btselem.org/sites/default/files/201105_dispossession_
and_exploitation_eng.pdf ; and the World Bank Report
on restrictions on Palestinian water sector development
from April 2009 http://siteresources.worldbank.org/
INTWESTBANKGAZA/Resources/WaterRestrictionsReport18Apr2009.pdf
3
For example, see UNOCHA’s report on movement and
access from June 2011 http://www.ochaopt.org/documents/ocha_opt_movement_access_2010_06_16_english.pdf; for the impact of movement restrictions on
the delivery of humanitarian aid from May 2010 http://
www.ochaopt.org/documents/ocha_opt_special_
focus_2010_05_27_english.pdf ; see also OCHA’s report on the continued Gaza Blockade from March 2011
http://www.ochaopt.org/documents/ocha_opt_special_easing_the_blockade_2011_03_english.pdf ; for the
impact of the Wall on movement to and from Jerusalem,
see UNOCHA July 2011 report http://www.ochaopt.org/
documents/ocha_opt_barrier_update_july_2011_english.
pdf ; for access to Gaza see OCHA July 2011 fact sheet
http://www.ochaopt.org/documents/ocha_opt_Gaza_
Fact_Sheet_July_2011.pdf
4
See B’Tselem’s report on settlements from July
2010
http://www.btselem.org/sites/default/files/
publication/201007_by_hook_and_by_crook_eng.pdf
and Al Haq’s brief on the Israeli-declared freeze on
settlements from 2010 http://www.alhaq.org/pdfs/
Position+Paper+-+Unmasking+the+freeze.pdf; on the
discriminatory aspect of the settlement project, see Human Rights Watch report from December 2010 http://
www.hrw.org/en/node/95059/section/3
5
Ibid, fn. no. 3.
6
Following the Israeli-Palestinian Interim Agreement on
the West Bank and the Gaza Strip of 1995, the West Bank
has been administratively divided into three areas – A,
with Palestinian Authority’s civil and security control; B,
with Palestinian civil and shared Israeli-Palestinian security control; and C, with full Israeli civil and security control under military administration. Area C composes the
largest portion of the West Bank (62%). It is the only contiguous area in the West Bank constituting the future land
reserves for the West Bank. It represents a key resource
to accommodate the natural expansion of Palestinian demographics and economic base needs.
7
An elaborated analysis of the legality of the planning
institutions and the destruction practice in Area C is beyond the scope of this legal brief, which focuses in particular on cisterns.
8
For figures on demolitions see http://www.btselem.
org/planning_and_building/statistics and http://www.
icahd.org/?page_id=5508

9

In 1971, Israeli the military commander in the West Bank
abolished Palestinian local and district planning committees in villages of the West Bank (military order no. 418).
The military commander has established its own planning committees, which, de-facto, did not and could not
legally promote planning initiatives and development in
the West Bank. This was done through an amendment to
the Jordanian planning law of 1966 which is the main relevant law applicable in the West Bank. Planning authorities were then transferred from the military commander
to the ICA in 1982 following its establishment. Pursuant to the Oslo Agreements the ICA’s all-Israeli planning
institutions continue to retain planning authorities over
Area C until today. In the areas under its civil authority
(A and B), the Palestinian Authority has revived the original planning hierarchy and re-installed local and district
planning committees. For more elaboration see a report
by Bimkom- Planners for Planning Rights from June 2008
on planning in Area C http://eng.bimkom.org/Index.asp
?ArticleID=137&CategoryID=125.
10
For elaboration see Bimkom’s report, ibid.
11
http://www.ochaopt.org/documents/special_focus_
area_c_demolitions_december_2009.pdf
12
For an expert legal opinion on the legality of the abolishing of the local and district planning committees for
Palestinians in Area C, West Bank, see Expert Opinion of
Prof. Marco Sassòli and Dr. Theo Boutruche of 1 February
2011 in http://www.diakonia.se/documents/public/IHL/
IHLanalysis/ihl_expert_opinion_transfer_planning_authorities_feb2011.pdf.
13
Article 25 of the International Convention on Civil and
Political Rights of 1966. See CESCR General Comment no.
25 from 1996 at http://www.unhchr.ch/tbs/doc.nsf/0/
d0b7f023e8d6d9898025651e004bc0eb
14
CESCR, General Comment no. 4 from 1991 on the right
to housing at http://www.unhchr.ch/tbs/doc.nsf/(Symb
ol)/469f4d91a9378221c12563ed0053547e?Opendocu
ment
15
Article 2(2) of the International Convention on Economic, Civil and Political Rights of 1966 and also see CESCR comment no. 4, ibid.
16
Taken from “The Way Forward: Recommendations
for oPt donors regarding cistern demolitions” presented
to EU Friday Group by the Agriculture Sector and WASH
cluster as well as Diakonia and NRC on 17 June 2011. According to the Consolidated Appeal Process for 2011, “in
total there are 441 communities in the West Bank accessing or consuming less than (or equal to) 60 litres of water
per capita per day (l/pc/pd), which is far below the World
Health Organization recommendations of 100 l/pc/pd.”
See http://www.ochaopt.org/documents/ocha_opt_consolidated_appeal_cap_2011_full_english.pdf page 26
17
Information is based on figures provided by the OCHAled Displacement Working Group in the oPt.
18
Rule 54 of the ICRC Customary Law study of 2005, see
http://www.icrc.org/eng/assets/files/other/irrc_857_
henckaerts.pdf
19
http://www.icrc.org/ihl.nsf/WebART/380-600060?OpenDocument
20
See art. 54(b) (3).

21

According to article 147 IVGC, it is a grave breach to
conduct extensive destruction of property, not justified
by military necessity and carried out unlawfully and wantonly.
22
Ibid, fn. no. 16 in “the Way Forward”.
23
Article 54(3)(b) IAP.
24
Ibid, fn. no. 17.
25
Ibid, fn. no. 16 in “the Way Forward”.
26
ICRC Customary Law Study of 2005, Vol. I, page 190 at
http://www.icrc.org/eng/assets/files/other/customaryinternational-humanitarian-law-i-icrc-eng.pdf
27
Article 55 IVGC.
28
Article 69 of the First Additional Protocol of the Geneva
Conventions of 1977.
29
As discussed above, if not under the military necessity
test of article 54IAP than at minimum according to article
53IVGC.
30
ICRC Commentaries on article 27 IVGC at http://www.
icrc.org/ihl.nsf/COM/380-600032?OpenDocument
31
For example see Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory Opinion, International Court of Justice, July 2004 at
http://www.icj-cij.org/docket/files/131/1671.pdf para.
106
32
See summary of references at http://www.ohchr.
org/Documents/Publications/FactSheet34en.pdf
;
http://www.ohchr.org/Documents/Publications/FactSheet35en.pdf;
33
For elaboration of obstacles see World Bank report
from April 2009, ibid fn. no. 2 and OCHA report from
may 2010, ibid fn. no. 3.
34
See article 70 IAP regarding the delivery of aid and
Rules 134, 135 and 138 of the ICRC Customary Law Study
of 2005 as well as rights set in relevant human rights
conventions.
35
Article 26 of the Vienna Convention on the Law of
Treaties which entered into force in 1980.
36
Articles 7 and 47 IVGC.
37
Article 59 IVGC, article 70 IAP.
38
UN OCHA, 2011. Consolidated Appeals Process, pg.
26, footnote 27.
39
Ibid
40
Ibid, footnote 28. This is very low compared to WHO
recommendation of 100 liters per day. 170 of the 441
communities are located in Area C.
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Reference in text, see footnote 1.

Diakonia is a Swedish development organisation working together with local partners for a sustainable change for
the most vulnerable people in the world. We support more than 400 partners in nearly 30 countries and believe in
a rights-based approach that aims to empower discriminated individuals or groups to demand what is rightfully
theirs. Throughout the world we work toward five main goals: human rights, democratisation, social and economic
justice, gender equality and sustainable peace.

Diakonia’s IHL Resource Centre
The goal of Diakonia IHL Resource Centre is to increase the respect for and further implementation of international
law, specifically international humanitarian law, in the Israeli-Palestinian conflict. We believe that addressing
violations of IHL and international human rights law tackle the root causes of the humanitarian and protection crisis
in the oPt, in a sustainable manner. Our Centre makes IHL expertise available by providing:
•
•
•
•

Briefings to groups and organisations on IHL and its applicability to Israel and the oPt;
Tailored in-depth trainings on specific issues and policies relating to IHL;
Legal analyses and ongoing research on current IHL topics;
and Legal advice, consultation and legal review of documents for other actors in the oPt, to support
policy formulation and strengthen advocacy with an IHL perspective.

Do you or your organisation want to learn more about IHL and its applicability to the oPt? Visit our website ‘An Easy
Guide to International Humanitarian Law in the occupied Palestinian territory’ at: http://www.diakonia.se/ihl - or
contact us to set up a general or specialised legal briefing by our legal advisors.
Contact us at: ihl_diakonia@palnet.com or at +972 (0) 2-5322972

