International Humanitarian
Law in the Occupied
Palestinian Territory

"There is no security
without the law”

Israeli High Court of Justice’s
principal ruling on the Wall, Beit
Surik case, June 2004
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Legal systems

Each state has national laws

International law governs international relations

© Diakonia, IHL Program, April 2007



International law

International public law International private law
Diplomatic relations Adoptions
Marriages

International organisations

Postal/telecom
communications

Law of the sea

Space law

International humanitarian law
International human rights law

Business agreements
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International humanitarian law

Origin:
Ancient, global
Basis:
Humanitarianism, field experience
Regulate:
The state’s treatment of the enemy
Conduct of forces to the conflict

Codified in:

International law/national law
Treaties since:

1864
Keyrole:

ICRC

IHL vs. Human rights

Human rights

18th Century, Europe
Political thought

The rights of mainly individuals

The State’s treatment of
persons within its jurisdiction

International law/national law
Mainly 1945

UN
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IHL vs. Human rights - Applicability

International humanitarian law is Human rights are applicable at
applicable in times of armed all times — in war and peace.
conflict.

Some rights can be limited, for
example, in order to retain public

The humanitarian benefits can be order, and general welfare in a

limited if a genuin military democratic society (e.g. the

necessity exists. freedom of expression).

Limitation on the benefits of Very few r|ghts are derogab|e

civilians can take place if their (can temporarily be departed

own security so demands. from), for example, in times of
emergency.

A number of fundamental rights,
such as the right to life,
prohibitions against slavery and
]Eorture, can never be derogated
rom.
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Jus ad Bellum vs. Jus in Bellum

Jus ad Bellum — Legality of opening war

* Article 2(4) of the UN Charter — attacking the territorial
integrity, and political independence of a state is prohibited

* Article 51 of the UN Charter — self-defense

* Chapter VII of the UN Charter — UNSC authorizes states
to use force when there is threat to peace, and security or an
act of aggression

Jus in Bellum — Legality of actions during war
* International humanitarian law
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Hague Law

Mainly relates to the conduct of hostilities
Includes many conventions signed in the Hague
Hague law constitutes international customary law

Important to the oPt: The Hague Regulations annexed
to the IV Hague Convention on the laws and customs
of war from 1907
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International Customary Law

International customary law always applies regardless
of the status of the warring parties

Example: Civilians shall never be the target of attack
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Geneva Law - 1949

Mainly deals with the protection of civilians, sick/wounded
soldiers and soldiers who laid down their arms

First Geneva Convention — sick and wounded at land
Second Geneva Convention — sick and wounded at Sea
Third Geneva Convention — Prisoners of War

Fourth Geneva Convention — civilians, including occupation
Adopted as a result of the atrocities committed against the civilian population
during the second world war.

1977 -First and Second Additional Protocols —extended protection

A great majority of the Geneva Conventions’ provisions constitute
International customary law since ratified by all states in the world
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Does IHL apply to
the occupied Palestinian territory?

The Fourth Geneva Convention is de jure applicable to the
occupied Palestinian territory.

Israel ratified the Geneva Conventions in 1951. As a ratifying
state, Israel is bound by the Conventions.

Broad international consensus that they apply.

The International Court of Justice’s Advisory Opinion on the Walll
reaffirmed applicability.
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Does IHL apply to
the occupied Palestinian territory?

Israel’s position:

The Fourth Geneva Convention does not reflect
International customary law but conventional law.

It does not apply de jure but only de-facto, and only its
humanitarian clauses. Those were never speC|f|ed

Hague law applies, and Israel follows it.

In August 2004 group of attorneys from the Israeli
Ministry of Justice recommended to formally apply the
fourth Geneva Convention.
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Conventional law

Specific conventions apply only with regard to the states
that have signed, and ratified them.

Example: First Additional Protocol to the Geneva
Conventions was ratified by Lebanon but not by Israel.
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Article 3 in all four Geneva Conventions
always apply as minimum safeguards

All those who do not take part in the hostilities shall, in
all circumstances, be treated humanely and impatrtially.

Wounded and sick have the right to medical care.

Always prohibited: murder, torture, mutilation, taking
hostages, summary execution, all cruel or degrading
treatment.
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IHL vs. Occupation Law

IHL applies also in situations that are not occupation.

Occupation law adds responsibilities on the occupying power
towards the welfare of the occupied population.

The occupier:

“...shall take all the measures in his power to restore, and
ensure, as far as possible, public order and safety, while
respecting, unless absolutely prevented, the laws in force in
the country.”

(Regulation 43 of the Hague Regulations, 1907)
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Occupation

IHL adopts a pragmatic definition:
An international armed conflict
The actual control over a territory
By a foreign military force

The motives for the presence of the foreign military force
are irrelevant.

Occupation does not give the occupying power
sovereignty over the occupied territory.
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End of occupation

Hague Test

Does another state have effective military and administrative control
over the territory?

Geneva Test

Does another state exercise functions of a government on the territory?
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The Gaza Strip Is still occupied after
the Disengagement Plan

BORDERS:

Israel exercises control, directly and indirectly, over the movements
of Palestinian people and goods:

Rafah crossing — on the border between Gaza and Egypt
Kerem Shalom, Erez, Karni and Sufa crossings
Between Gaza and West Bank

Maintaining the exclusive control over the airspace and the seashore
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The Gaza Strip is still occupied after the
Disengegement Plan

MILITARY OPERATIONS CONTINUE:

Retaining the ability to effectively conduct land incursions

Controlling a buffer zone in the northern part of the Gaza strip and
not allowing Palestinian movement within 150 meters (de facto 500
meters) from the northern and eastern parts of the fence
surrounding the Gaza strip

Since June 2006 (“Operation Summer Rains”), there is regular
Israeli military ground incursions on the Gaza Strip.

Since the internal fighting between Fatah and Hamas in June 2007,
the restrictions on movement in and out from the Gaza Strip have
Increased.

© Diakonia, IHL Program, April 2007



The Gaza Strip is still occupied after the
Disengegement Plan

GOVERNMENT FUNCTIONS:

Controlling the principal government and administrative functions, such as:

Population registry of Gaza and West Bank residents

Electromagnetic fields (which impact radio, TV and
telecommunications)

Migration
Trade

Tax system (withholding tax revenues to the Palestinian
Authority)

Currency policy (New Israeli Shekel)
Water
Electricity supply
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The Gaza Strip is still occupied after the

Disengegement Plan

"Statements by the government of Israel that
the withdrawal ended the occupation of Gaza
are grossly inaccurate.

Even before the commencement of
"Operation Summer Rains”, Gaza remained
under the effective control of Israel.”

(Report of Prof. John Dugard, The Special Rapporteur on The Situation of
Human Rights in the Palestinian Territories, 5 September 2006)
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Two primary principles of IHL

Distinction Proportionality

Rule of precautions in attack
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Principle of Distinction
between civilians and combatants

Civilians should never be the target of
attack

Indiscriminate attacks are forbidden:

Attacks that are not or cannot be directed at a specific
military objective

Attacks that employ means and methods of fighting
whose effects cannot be limited according to IHL
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Civilians vs. combatants

Civilians are immune from attack, and should not
participate in the hostilities.

Combatants are lawfully participating in hostilities
and are lawful military targets.

Combatants receive the status of Prisoner of War
when captured.

lllegal combatants?
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Combatants

Members of the armed forces of a conflicting party or attached to
them. Sometimes other armed groups can be provided combatant
status.

Which are organized
Have a responsible command
Carry their arms openly

Have a distinctive sign on them. Some states have waived the
obligation to have such a sign in situations where inherently the
combatants cannot have it, such as under occupation.

Conduct their operations in accordance with IHL
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Civilians who take direct part
In hostilities

Do not become combatants but remain civilians.

They lose their immunity for that time, and may be
targeted.

If caught, they shall be brought in front of a court.
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Conference of High Contracting Parties to the Fourth
Geneva Convention
Geneva, 5 December 2001

“The participating High Contracting Parties call upon the parties to the
conflict to ensure respect for and protection of the civilian population and
civilian objects and to distinguish at all times between the civilian population
and combatants and between civilian objects and military objectives. They
also call upon the parties to abstain from any measures of brutality and
violence against the civilian population whether applied by civilian or military
agents and to abstain from exposing the civilian population to military
operations”. (States)

“...only military objectives may be attacked. Thus indiscriminate attacks,
such as bomb attacks by Palestinian individuals or armed groups against
Israeli civilians, and acts intended to spread terror among the civilian
population are absolutely and unconditionally prohibited”. (ICRC)

“The same applies to targeted attacks on and the killing of Palestinian
individuals by the Israeli authorities while those individuals are not directly
taking part in the hostilities or immediately endangering human life.
Reprisals against civilians and their property are also prohibited.” (ICRC)
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® © = | Principle of Proportionality
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Military targets

Military targets are defined as targets that by
their:

Nature
Location
Purpose
* Use

offers a definite military advantage
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What is military advantage?

The advantage must be:
Military
Concrete and direct (not depend upon
conditions)

Foreseeable and expected

Both the overall military advantage of a series
of concerted attacks, and the military advantage
of every specific attack must be measured.
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Rule of Precautions in Attack

Obligation to take precaution during military
operations to spare the civilian population, and
civilian objects.

Obligation to take precaution to protect the civilian

population, and civilian objects, which is under their
own control, against the effects of military attacks.
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Collateral damage

Incidental loss of civilian life, injury, damage to civilian object
The parties to the conflict are obliged:

To avoid or at least minimize collateral damage caused to
civilians, and civilian objects

To assess whether the collateral damage is excessive in relation
to the concrete, and direct military advantage anticipated.

Collateral damage cannot be used as an excuse
to harm civilians
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Human Shields

Civilians should not be used to shield, and protect
combatants from attacks

Human Shields are still civiians, and cannot be
targeted

The principle of proportionality still applies even if
civilians voluntarily shield combatants
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Civilians’ access to health care

Wounded and sick shall be respected,
protected and cared for.

Ambulances, hospitals and medical staff must
be respected, and allowed to move unharmed
and with minimum delays, so that they can
carry out their humanitarian duties.
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® ® Civillans’ access to health care

Checkpoint delay of access to
health care between 4-11 March

2006

Nablus (Shave Shomeron) 60 min.,
Jericho 108 min.,Nablus (Beit Ibba)
300 min, Jenin 40 min

Since the outbreak of the second
intifada — August 2006:

Palestinian Red Crescent
-Personnel Killed

-Personnel Injured

-Violations & Restrictions on
Ambulance Access

Statistics and photo: PRCS




Administrative Detention

“If the occupying power considers it necessary, for
Imperative reasons of security, to take safety measures
concerning protected persons, it may at the most, subject
them to assigned residence or to internment.” (Art. 78
Fourth Geneva Convention)

Prisoners interned under administrative detention do not
enjoy the right to a regular and fair trial.

Prisoners interned under administrative detention shall be
treated humanely.

Detention is allowed only inside the occupied territory.

© Diakonia, IHL Program, April 2007



Conference of High Contracting Parties to the Fourth
Geneva Convention

Statement by the International Committee of the Red
Cross, Geneva, 5 December 2001

“In the course of its activities in the territories occupied by
Israel, the ICRC has repeatedly noted breaches of
various provisions of international humanitarian law, such
as the transfer by Israel of parts of its population into the
occupied territories, the destruction of houses, failure to
respect medical activities, and detention of protected
persons outside the occupied territories.”
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Prisoners and Administrative
Detainees

9,273 Palestinian prisoners (August 2006) out of which:
351 children under 18 years old
/5 women
42 over 50 years old

708 Administrative Detainees (September 2006) out of which:
116 detainees in Israeli military compounds
592 detainees in the Israeli Prison Service

Statistics: B'Tselem refers to data by IDF and IPS (Israeli Prison Service)
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UN Human Rights Committee and UN
Committee of the Rights of the Child

“...prolonged detention without access to legal counsel also raises
serious concerns under the international prohibition on torture and
ill-treatment, and does not conform with the UN Convention Against
Torture.” (UN Human Rights Committee, August 2003)

Administration of juvenile justice
The Committee is concerned about:

(a) The differential application of law concerning children, such as
with respect to the definition of a child in Israel and in the occupied
Palestinian territories;

(b) The practice relating to the arrest and interrogation of children in
the occupied Palestinian territories;

(c) Military Orders ... which may allow prolonged incommunicado
detention of children, and which do not provide due process

guarantees, access to legal assistance and family visits.
(Committee of the Rights of the Child, 2002)
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Women’s protection under IHL

Women are entitled to general protection under
IHL but also enjoy special protection due to their
status in society, and their biological needs.

IHL provides special protection for pregnant
women, and women as caretakers of small
children.

IHL provides special protection for women against
rape, forced prostitution or any form of indecent
assault.

Female combatants, and civilian prisoners, enjoy
specific protection when captured.
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Transfer or deportation of
civilians

The Occupying Power shall not deport or transfer parts

of its own civilian population into the territory it occupies
(Article 49, Fourth Geneva Convention).

The rule has no exception.

Land requisition for settlements is illegal.

Israel’s position:

The Geneva Conventions are not applicable, and even if they were,
Article 49 does not prohibit voluntary, and individual, transfer
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i Builtuparea

Regional Council area

. Palestinian built up area
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® Settlements

No. of settlements: West Bank 121 (settlements)
West Bank 102 (outposts)
(Gaza 21)

East Jerusalem 14

No. of settlers: West Bank 250,000
(Gaza 7,595)
East Jerusalem 190,000

Area controlled
by settlements: West Bank 42 %

(Gaza 15 %)

East Jerusalem 30 %
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United Nations Security Council Resolution 446, 22 March
1979

“Determines that the policy and practices of
Israel in establishing settlements in the
Palestinian and other Arab territories occupied
since 1967 have no legal validity and constitute
a serious obstruction to achieving a
comprehensive, just and lasting peace in the
Middle East”
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Conference of High Contracting Parties to the Fourth
Geneva Convention

Geneva, 5 December 2001

Reaffirms the illegality of the settlements in the said
territories and of the extension thereof. (States)

“In particular, the ICRC has expressed growing concern
about the consequences in humanitarian terms of the
establishment of Israeli settlements in the occupied
territories, in violation of the Fourth Geneva Convention.”
(ICRC)
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EU Presidency Statement — UN Security Council Public
Meeting on the Situation in the Middle East
Summary

30 March 2006

“The EU congratulates acting Prime Minister Ehud Olmert on his
success in the parliamentary elections on 28 March. We welcome
the reiteration of his commitment to the Road Map and call on the
future government to adhere to Israel’s obligations under the
Roadmap”.

“The EU continues to urge Israel to reverse its settlement policy
and to freeze all settlement activity, to dismantle outposts erected
since March 2001 and to end land confiscation and the
construction of the separation barrier on Palestinian land, all of
which threaten to render the two-State solution physically
impossible to implement.”
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Forced Displacement - Wall

Demographic changes to the West Bank will impede the
right of Palestinians to self-determination (ICJ Advisory
Opinion on the Wall).

o 17.3% of all Palestinians in East Jerusalem who changed
their residence did so due to the Wall.

o 21.4% of all Palestinian households in East Jerusalem
have been separated from their relatives due to the Wall.

(Badil, 2006)

o 60% of farming families with land to the west of the Wall
could no longer get to their lands.

(OCHA, November 2006)
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Destruction of property

Any destruction by the Occupying Power of (...) property (...) is
prohibited (...) except when such destruction is rendered
absolutely necessary by military operations (Article 53, Fourth
Geneva Convention).

Military necessity exists when the destruction:
- targets a legitimate military target

- Is a reasonable response to the threat

- follows the principle of proportionality

Extensive destruction and appropriation of property (...) not
justified by military necessity, and carried out unlawfully, and
wantonly is a war crime (Article 147, Fourth Geneva
Convention).

Military necessity is not,a.carte blanghe to kill civilians.



Destruction of property

From 1967 until 2005 more than
14 000 houses have been
demolished in the Occupied
Palestinian Territory, including
East Jerusalem.

There are three grounds for
demolitions:

Houses built without permits
(minority of cases)

Military/security needs
(majority)
Punitive measures

Statistics: Israeli Committee Against House
Demolitions — ICAHD, Photo: Diakonia © Diakonia, IHL Program, April 2007



UN Committee against Torture

November 2001

“The Committee expresses concern about (..) Israeli
policies of house demolitions, which may, in certain
Instances, amount to cruel, inhuman or degrading
treatment or punishment (article 16 of the
Convention)”.

“The State party should desist from the policies of
closure and house demolition where they offend article
16 of the Convention”.
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Collective punishment

Punishment of protected persons for
acts they did not commit themselves is
prohibited under international
humanitarian law.
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Collective punishment

“The indiscriminate and excessive use of force against
civilians and civilian objects, the destruction of electricity
and water supplies, the bombardment of public buildings,
the restrictions on freedom of movement and the
conseguences that these actions have had upon public
health, food, family life and the psychological well-being
of the Palestinian people constitute a gross form of

collective punishment.”

(Prof. John Dugard, The Special Rapporteur on The Situation of Human Rights in
the Palestinian Territories, on the situation in Gaza summer 2006, Report from 5
September 2006)
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The Wall

60-100 meters

Barbed-wire

| |
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ICJ Advisory Opinion on the Wall

9 July 2004

Israel has a right to defend itself against suicide
bombers and other attacks.

The construction of the Walll is contrary to
International Law.

General Assembly vote 20/07/2004.

Overwhelmingly (150 against 6) demands that Israel
heed to the advisory opinion of the ICJ.
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ICJ Advisory Opinion on the
Wall

9 July 2004

Violations of international humanitarian law and
human rights law:

The right to health

The right to education and work

The right to an adequate standard of living
Movement rights

Property rights

Risk for:
Annexation of territory
Changes in the demographic composition

Impediments to the Palestinians’ right to self-
determination
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ICJ Advisory Opinion on the
Wall

9 July 2004

Israel is under an obligation to:
a) Terminate its breaches of International Law;
b) Cease forthwith the works of construction of the wall in the oPt.

c) Make reparation for all damages caused by the construction of
the Wall.

States are under an obligation to:

Not recognize the illegal situation resulting from the construction of
the wall;

Not render aid or assistance in maintaining the situation.
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ICJ Advisory Opinion on the
® =7 wall

9 July 2004
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UN Register of Damages

In December 2006 the UN General Assembly adopted
a resolution establishing a UN Register for damages
caused by the Wall.

The Register has been criticized by local and
international civil society organizations as follows:

It should not be the only step the UN takes to implement
the ICJ Advisory Opinion.

It should not be placed in Vienna but in the occupied
Palestinian territory (oPt).
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UN Register of Damages

Palestinian society should be included and consulted in the
process.

Cooperation with other UN agencies present in the oPt is
vital.

Non-material damage should be included.

It is not sufficient to only list and document the damage.
Verification and evaluation processes are needed.

It should cover not only individual claims but also collective
claims, such as environmental destruction and use of water
resources.

The process of selection of the Board of the Register should
be transparent.
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Responsibility of third states

Article 1 to all the four Geneva Conventions:

"The High Contracting Parties undertake to
respect and ensure respect for the Conventions
In all circumstances.”
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Responsibility of third states

Positive duty to take action against states that violate IHL
Unilaterally or collectively

No obligation to reach a specific result but to try all
appropriate measures

Negative duty - not to encourage a party to an armed
conflict to commit violations of IHL

Example: It is prohibited to engage in arms trade with a
party to a conflict, which breaches IHL
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EU Heads of Mission Report on
Emergency Assistance to the WB &
Gaza

“*No humanitarian aid programme can
succeed while serious and systematic
breaches of international humanitarian law

continue generating the harm and distress
that the aid seeksto relieve.”

(November 2002)
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Thank you!

You are welcome to visit our website

"Easy Guide to International
Humanitarian Law in the occupied
Palestinian territory”

www.diakonia.se/ihl
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